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'Protected Areas;PetitioD:.' . . ~

~;,.;.;Y.;.:.;.,,,. ~

self and Anita Kay Hardy and Barbara Harker

Date Submitted:Applicant:
Address:
City:
Telephone
Representing:

Earl M. riardy
1301 Vista Avenue
Boise
(208) 34';-7321

State: I_d~a~h~o __

10-24-89

Zip: ..::;8..::;3...;.7..:.0..:.5__

1)'pe of Change Requested (check only one)
1. Change designation as protected or unprotected X
2. Change reason for protected designation
3. Technical correction (no change to protected codes)
4. Exception from protected areas for project with exceptional

fish and wildlife benefits

Reach Information
Reach number:
Reach name:
Lower boundary:
Upper boundary:
Tributary to:
County & state:

1704021208901.00
Box Canyon
Mouth
Headwaters
Snake River
Gooding, Idaho

ill number: 4756

Protected category:
Protected length:
.Starting mile:
Ending mile:

Current Value
F
1.4

°1.4

Proposed Change

U

- Protected Area Codes
Code Meaning

A Anadromous fish only
C Anadromous iIIl1 resident iIIl1 wildlife
F Resident fish only
U Unprotected

Code Meaning
B Resident fish and wildlife
D Anlldromous Illll resident w: wildlife
W Wildlife only
Z Already protected by federal or ,tale

Pending Projects

Is there a proposed hydro projcct on the reach in question? (YIN) Y - 6543
If so. what is the name and FERC number of the projcct? Iiard-Y"::-B-o-x"::':c'"'a:':n'-y-o-n---p-r-o-,-:-'e-c-t

FERC No. 9452
Consultations (check one)

[!] Consultations completed and summary attached; or

o Consultations not completed-agency review of this petition is requested.

Please attach (1) a statement of the facts supporting the proposed change; and (2) a summary
of the consultations (if any) which you have had with fish and wildlife agencies. Indian
tribes and others regarding this petition.
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BOISE """"" 
VERNON RAVENSCROFT
HElEN CHENOWETH

October 27, 1989

PHONE (201) 3o'S-281O
1&43 8R0A0WAY. SUITE 102
BOISE. IDAHO 131Ol!1

Mr. Stan Allen
Coordinator for Protected Areas Amendments
, Idaho State Fish & Game Department
109 West 44th Street
Boise, Idaho 83714

Dear Mr. Allen:

PAC 0010

pp ~L

RA ~
3V

Please accept this letter, the attached "Protected Areas
Petition" Exhibit '1, and other attached documents as Mr. Earl
Hardy's petition that the Box Canyon protected area designation,
(ID'4756) be declassified.

This petition is based upon the following chronology of
events and documentation of those events:

1. In 1971 the Idaho State
which became Idaho Code 67-4310.
amended and currently reads as per

Legislature
That code

Exhibit .2.

enacted a measure
was sUbsequently

2. On November 8, 1983 according to the authority of Code
67-4310, the State of Idaho (Land Board) and Mr. Earl Hardy
(owner-petitioner) entered into a contract (Exhibit III) which
speaks in specific detail to the comprehensive multiple use
development and protection of the Box Canyon property and Box
Canyon Creek as situated on private p'roperty belonging to Me.
Hardy.

a. The Idaho State Fish & Game Dept. participated
in the negotiations leading to the consummation of this
contract.

b. The Idaho State Parks & Recreation Dept.
participated in the negotiations leading to the
ear P''Ppt j an of th i s contract.
~·,.v ,","v_..\..t.-..A~~ ""'"

c. The Idaho State Water Resources Dept. also
participated in these negotiations.

d. Mr. Hardy, in full good fai th, has proceeded
to full¥ protect the upper canyon as per contract and
to conflne his development actlvities elsewhere on his
private property within the provisions and limitations
of that contract.

QC1 31 1989

POL..ITlCAL. MANAGEMENT CON5t.LTlNG • ENERGV AND NAnJRAL RESOURCE CONSULTING
GOVERNMENTAL AFFAIRS SERVK:E5 • AFflUATES IN WASHING'TOf"Il D.c.
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Page 2 Mr. Stan Allen October 27, 1989

3. On February 18, 1986 the Federal Energy regulatory
Commission issued a preliminary permit (Exhibit IV) authoriz ing
an analysis of a potential hydro site in the middle reach of Box
Canyon Creek. This permit by virtue of Mr. Hardy's limitations
in his application fully conformed to the provisions of the State
contract cited next above.

Both the Idaho Dept. of Fish & Game and Idaho State Parks &
Recreation departments were informed and were participants in the
preliminary permit procedure.

4. On January 27, 1989 Mr. Hardy made application to
F.E.R.C. for a minor license authorizing the construction of a
small 645KW generating plant in the middle reach of the Box
Canyon Creek (Exhibit V). Again this action was specifically
within the restrictions of the State contract.

Both state departments (IDF&G, IDP&R) have been participants
in that licensing procedure. Full documentation of
consultations, correspondence, studies, surveys and field trips
can be supplied if requested.

5. On August 9, 1988 William F. Ringert, Attorney for Mr.
Earl Hardy, presented a protest to the then pending
classification of Box Canyon Creek by the Northwest Power
Planning Council. That protest is attached (Exhibit VI).

6. October 3, 1989 Consultant Ravenscroft met wi th council
member, James Goller and biologist Montgomery to determine
procedure for amendment or declassification of a currently
classified stream.

7. October 17, 1989 Consultant Ravenscroft met with
Coordinator Stan Allen and Mr. will Reed, both of the Idaho Fish
& Game Dept. to specifically initiate the Power Planning Council
Consultation process.

Petitioner Hardy submits that the NWPPC classification is
an unnecessary duplication of the comprehensive protection of Box
Canyon Creek which is already provided by Idaho State law and
that the retention of the classification can only tend to confuse
and/or jeopardize the ongoing good faith compliance with the
terms of the Idaho State-Hardy Contract on the part of all
parties signatory thereto.



Page 3 Mr. Stan Allen Ocotber 27, 1989

We respectfully petition the declassification of Box Canyon
Creek (ID'4756) as per this petition and by this letter also
reaffirm the protest to that classification as submitted on
August 8, 1988 by Attorney W.F. Ringert.

Since ly,

Vernon F.
Consultant

VFR/cg
cc: Dr. Peter Paquett

James Goller
Robert Saxvick
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EXHIBIT II

"67-4310. BOK Canyon -- Appropriation of waters in trust
for people - Lands devoted to natural scientific study
and li.i ted recreational use -- Leejislative finding of
fact concerning desirability of public use of water and
private land within upper BOK Canyon -- Legislative
direction for cooperation by state agencies to facilitate
neejotiations. -- The park and recreation board is hereby
authorized and directed to appropriate in trust for the
people of the state of Idaho the unappropriated natural
spring flow arising upon the area described as follows,
to-wit:

"Only a portion of that stream which is known as Box
Canyon Creek, situated in the northwest quarter (NW~) of:
section 27, township 8 south, range 14 east of the Boise
Meridian; and

"The east half (E ~) of the northeast quarter (NE ~), in
section 28, township 8 south, range 14 east of the Boise
Meridian.

"The preservation of water in the area described for its
scenic beauty, natural scientific study value, and
limited recreational purposes necessary and desirable for
all citizens of the state of Idaho is hereby declared to
be a beneficial use of such water.

"No fee shall be required in connection with said
appropr i at ion by the par k and recreation board or the
permit issued in connection therewith, but license shall
issue at any time upon proof of beneficial use to which
said waters are now dedicated.

"The park and recreation board, or its successor, shall
be deemed to be the holder of such permit, in trust for
the people of the state, and the public use of the waters
in the specific area herein descr ibed is declared to be
of greater priority than any other use except that of
domestic consumption.

"It is a legislative finding of fact that the waters
arising upon the above described tract within the natural
channel of Box Canyon Creek and the private lands within
the confines of the canyon walls are desirable for pUblic
use in connection with the preservation of the area in
its present condition as a place for natural scientific
studies and limited recreation for the citizens of the
state of Idaho.

9
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"The state board of land commissioners is hereby
authorized to adjust the boundary established by the
provisions of this section by excluding from the
operation of this section those lands and waters lying
downstream from a point one hundred (100) feet downstream
from the crest of the falls in the west half (W ~) of the
northwest quarter (NW~) of section 27, township 8 south,
range 14 east, Boise Mer idian, provided they are
successful in negotiating with the present landowner, or
his successors, those restrictive covenants deemed
necessary by the board to promote the public interest for
the canyon lands as well as for the waters arising within
tha t canyon, all as declared by this section, and the
state board of land commissioners is authorized to
expedite the negotiations with the landowner so far as is
consistent with the pUblic interest. In order to
facilitate these negotiations, all concerned state
agencies, namely the department of water resources, the
department of fish and game, and the department of parks
and recreation are hereby instructed to cooperate with
the state board of land commissioners and with the
property owner as necessary to assist the orderly,
factual, and amicable process of negotiation between the
state board of land commissioners and the property
owner."

10
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EXHIBIT III

J\GREDtENT IMPLEMENTING 101\110 COOE SECTION 67-4310,

J\S AMENDED ElY St:SSION LI\WS OF 1982, CIIAPTER 369

THIS AGREEMENT, Hade and entered into this ~~t.. day of~J.v.-.

19a3, between EARL H. HARDY of Boise, Idaho, hereinafter referred

to as the MOwnerM• and the STATE OF IO~IO, acting by and through
.

its Board of Land Commissioners. hereinafter referred to as the
•

"State"t

WIT N E SSE T H:

1. PURPOSE OF THE I\GREEHENT

The purpose of this agreement is to implement the provisions

of Ch"pter 369 of the Idaho Session Laws of 1982, by adjusting the

boundary established by the provisions of Idaho Code § 67-4310,

t",(,'lfl by establishing rest.rictiv~ coven~nts deemed necessary to

promote the pUblic interest for certain canyon lands and waters

arising within Box Canyon, as ~escribed in Idaho Code § 67-4310,

and other related purposes as hereinafter stated.

2. IDENTIFICl\TION OF LANDS WVOLVEO

There is identified in Idaho Code § 67-4310, as amended by

S. L. 1982, Chap. 369, a roint (the bi'lse p<">int) located 100 feet

downstream from the crest of the falls in the west half of the

northwest quarter of Section 27, Township 0 South, Range 14 East,

Boise Meridian. For purposes of this agreement a line is hereby

established through that point. extending northeas~erly frOM the

...... mi(~"le of Box. Canyon Creek to a point on the canyon rim and thencae

north 0°12' east to a point on the north boundary line of Section

27. Township 8 South. Range 14 East. Boise Meridian, and extending

southwesterly from the Middle of Box Canyon Creek to a point on

the canyon rl. and thence eouth pOl2' west to a point on the south

~undary line of the .quthWcst quarter of the northwest auarter of



'said Sect.ion 27. Those lands de8cr 1hed in lelaho Code § 67-4310

"'hich lie easterly and "o\ltherly or ,,"1<1 line are "om"tt_s

hf.·r~ in_,", iter re(crred t.o .... s tht'" 1."'11.1,; .'\hQvf! the h30e point. .. · and the

( port.ions or said ,lescribeel l"nel" lyill'1 west.erly 'IOd northerly of

said line are sometimes hereinafter referred to as the lands lying

below the baae point. Unle.s otherwise indicated, -land- or

"lands", as used in-this agreement, refers to land owned by the

Owner.

3. RESTRICTION ON OWNER'S USE OF LAND

A. The Owner reserves the right for himself, his family, and

their guests, to use of the land above the base point, sUbject to

the following limitation":

(i) The land will be kept in its present condition

except as it may be altered ~y forces of nature: no

artificial or mechanical alt.eration (except the access

road) will be made hy the Ow~er or others:

Specifically, without limiting the foregoing

provision, no construction of <s"y kind (except the

access road) shall be done by the Owner or others, and

no material disturbance or removal of plants, sailor

rocks, and no diversion of water or alteration of the

stream channel, shall be made by the Owner or others.

(iiI These conditions apply to lands above the

base point within the canyon and to the lands above the

base point and above the canyon rim lying within 250

feet of the rim.

n. The Owner's use of the land lying below the base point

Ih<11l be limited a. follows:

(i) The land above the canyon rim will be used
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only ~or r~.id~ntial purposes. consisting of nor mor~

than three homes. an.' for agrlcult."ral purpo..es.

including fenc~... farm buildings. access and service

roads. and oth~r improvements related to residential or

agricultural use. and for paver tran..mission lines and

related service road and support structures:

(ii) Us. of land below the rim ehall be as

follows:

(a) Water diversion works in the stream

channel and hank. and a hydroelectric generation

facility. with penstock. service roads, appurtenant

buildings. transmission linee and other support

service structures will he constructed and used in

th is area. PlAnts. soil and rock will be disturbed

(

or removed as necessary during construction and in

the operation of the facility;

(b) Residential use, li~iteJ to one home,

with an access road, fences and outbuildings. The

least practicable disturbance of plants. soil and

rocks will be caused during construction of th~

home. fences and outbuildings:

(c) Recreational use will be made of the

land, including construction of foot or horse

traila, with the least practicable disturbance of

plants, soil or rocks, during construction and use

of the trails:

(d) Rock will be removed for use in

construction of roads on the property below the

base point, or for use in the construction of
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(

hyoroe)ectric generat.ing facilities all,1 relat.e<l

improvements and st.ructures. or in t.he construct.ion

of the homes above the rim.

4. DEDICATION TO LIMITED PUBLIC USES

A. Land in the canyon ahove the base point. including the

stream channel, shall be dedicated to l~mited public uses in the

following categori.s, and no other uses shall be permitted or

authorized, unles. expressly stAted in some other part of this

agreement:

• (i) Recreational use in the form of viewing and

sightseeing. by not more than an average of.20 persons

per day during any 365-day period:

(ii) Nat.ural scientific studies by the Idaho

Department of Parks and Recreation. the Idaho Department

of Fish and Game, the University of Idaho. Idaho State
.

University. Boise State University. and the College of

Idaho. and by such other individuals or public or

private entities as ar.e specifically authorized by a

committee composed of the Owner or his representative

designated in writing. and a person designated by the

Idaho State Board of Land Commissioners. The committee

also shall adopt gui.lelines to be followed in conducting

the studies, as hereinafter specified:

(iii) All recreational use and natural scientific

studies shall be conducted in such manner as not to

disturb or remove plants, soil. or. r:ocKs, or divert water

from Box Canyon CreeK or alter the stream channel,

except that samples of plants, soil, rocKs or water may

be taKen and removed, i( authorized by the guidelines:



(iv) Reasonable acces" for the purposes stated in

liubparagraph (i) t:.hro\l9h (iii). "hove. No "dditional

roadli or trails shall be const.ructed on t.he land above

( the ba•• point. vithout the consent of t.he Owner ...s to

locat.ion. size and t.ype of construct.ion. and the Owner

agre•• that. .uch con.ent. .hall not. ~ vit.hheld

unreasonably...

B. LaneS abov_ the canyon rilll ...nd above t.he base point _y be

used for acce•• 3. hereinafter provided, and for t.he con.t.ruct.ion,

u.e and maintenance of one combination residence and

administration building and not. more than two outbuilding. for

storag_ of .uch equiplllent. and .upplie. as are re~.onably nece.....ry

for the uses contemplated by this Agreement and for related

laboratory and study purposes. Construction of any such buildings

shall not be commenced until the Owner has approved the location"

and design, vhich approval shail not be withheld unreasonably by

the Owner.

C. Lands below the base point shall not be used by any

persons or entities without the express wri~ten consent of the

Owner or his representative de:o;ignateil in wr.iting.

5. NANAGEMENT

A. Management guidelines for the use of the land and water

in the ~anyon above t.he base point shall be prepared, and from

time to time may be revised, by a committee composed of the Owner

(or his representative designated in vritingl and a per.on

appointed by the Idaho Board of Land Commi.sioners. The

guidelinea, and any reviaiona thereof, made by the commit.t.ee ahall

be sUb~itted to the Doard of Land Commissioners for approval, and

shall beCOme effective upon approval by the Board. Uae of the

C_-._



... "no ana water in t.h~ canyon abovc t.he b"sp. point "h"ll bc managcd

f
'
''rl.:", iltlrl n..crc':tt.i,on or hy Auch oth~rby the 1d...ho oep'"-tlll~nt <l ~"

"9cney or entity as may be rlesignat~d by the Ooard of Land.

( commissioners and approved by the Owner undcr the guidelines and

revisions made and approved as specified in this paragraph. Such

management shall ~ subject to the prov~sions of Section 3A of

this Agreelllent. T~e Department of Parks and Recreation, or any

other agency or entity designated for management as hereinbefore

provided. may. in connection with such management, contract with

any public, non-profit or private org"ni~ation for the performance

of services required in connection with such management, but any

such contract shall not be effective until approved by the Board

of Land Commissioners and by the Owner.

U. The land and water helow the base point, and the land

above the canyon rim above the base· point, shall be managed by the

Owner, subject to the restrictions imposed on his use by the terms

.. no conditions of this "greement.

6. CHANGES IN WATER PERMIT AND IN APPLICATION FOR PERMIT

A. As authori~ed by Session Laws of 1982, Chapter 369, the

boundary established by the provbdons of Idaho Code § 67-4310 is

hereby adjusted by excluding from the oper .. tion of § 67-4310 those

lands and waters lying downstream from the base point hereinbefore

identi tied.

The Idaho Department of Parks and Recreation 'shall file with

the Director of the Department of Water Resources of the State of

Idaho an application to amend its pending application (No.

36-7198) for an appropriation under t 67-4310, to change the area

covered' by the application and by the appropriation to conform to

the adjustment 1n boundary made in the preceding paragraph.



D. The Stat" "9r.e.. " th"t j t ",111 not (i Ie prote .. ts ag"in .. t

any application for. a chang.. in point of diver.f1ion. place of u ..e

or nature of use ,that the Owner might file ",ith the Director of

(: the Department of Water Resources of the State of Idaho in order

to amend Water Permit No. 36-7175 to change from fish propagation

above the baae point to hydropower gene~ation below the baae

point. The Owner 4grees that he will withdraw his protest against

the pending application (NO. 36-7198) of the Idaho Department of

Parks and Recreation for a water permit as authorized by Idaho

Code' 67-4310. and that he will not file any further protests

"gainst that application. The State further agrees that. if the

Owner elects to file an applicAtion for a new water permit in lieu,

of amending Permit No. 36-7175, the State will not file a protest

againet any euch application for a new permit for the

appropriation of waters of Box Canyon Creek for hydropower

generation, on any grounds other. than mini~um stream flow.

C. The Owner agrees that approval by the Idaho Oepartment of

Water Resources of change~ in point of diversion, place of use,

and nature of use under Water Permit No. 36-7175, or issuance of

any new water permit to the Owner for the use of waters of Box

Canyon Creek for hydropower generation, may be conditioned upon

the other provision.. of thi .. Agreement becoming effective, and the

Owner further agrees that he shall not construct any diversion

works or divert allY water from Box Canyon Creek for hydropower

generation under Water Permit No. 36-7175 or under any ..uch new

permit. until thi.. Agreement ha .. become fully ~'f~ctive.

D. The State agrees that approval by the Idaho Department of

Water.~e6ource. of Application NO. 36-7198, and the issuance of a

water permit under that application. may be conditioned upon th..



OlhCl" provisions of Lh16 J\~re('u\(;ot. bC<:01l1ing effcct..lve. and t.he

parties acknowledge that it is their mutual intention th.. t the

o...n"r shall not be entitled to proce",<l with an appropriation for

( hydropower generation purposes until this Agreement has become

fully effective. and that the State shall not be entitled t.o

proceed wit.h it.s appropriat.ion for t.he purposes stated in Idaho

Colle § 67-4310 unti.). t.his Agreement. has become fUlly effective.

7. AD VALOREM TAXES AND ROAD MAINTENANCE

(

A. So long as this agreement continues in force and effect.

the St.at.e agrees that it will cooperate with the Owner. to the

fullest ext.ent permit.ted by the laws of this st.ate. in urging that

the Owner',. land affected by this Agreement shall be assessed for

ad valorem tax purposes in a manner that reflects the public

benefits to be deriveJ fro~ t.he operatiol' of this Agreement and

that reflects the limitations on the ()wner's use of the land

resulting from the operation of. this J\~reement.

n. Subject. to t.he ~vailahility of state funds, the St.at.e and

the Owner shall share equally in the costs an<l expense of

maintaining that portion of the main access:roCld that. is located

upon the l~n<ls above the base point and upon lands owned by a

third party, adjacent. to the lands above the base point. The

State shall not use the main access road when it does not have

funds available to pay its share of t.he maintenance.

8. DURATION, ENFORCEMENT AND TERMINATION

A. The OWner's dedication of t.he land above the base point

to the St.ate for the purposes and upon the conditions specified in

this agreement shall cOlltinue in force and effect for so long a&

the State shall use that. land for the purposes herein specified

and shall cOlnply with the conditions imposed by thill agreement.
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,.

point. and ita use of land ahove the rim and above the base point

for ~he purvo-es specified in Section 4B, shall not commenCe until

the Idaho Department of Park. and Recreation. or some other agency

or entity designated and approved as provided in Section SA. has

assumed. and has begun discharging. the !"anagement

responsibilities specified in Section SA •

. B. The Owner shall have the right to enforce by injunction

the conditions imposed by this agreement for use of the land.

above the base point. No cause of ~ction for damages shall accrue

to the Owner by reason of the State's violation of any condition

irn~>sed by this agreement on the use of the land above the base

point. but this w<'liver ..hall not apply to any officer. agent or

employee of the State acting beyond the course and scope of his

employment.

If the State shall violate any condition of this agreement

with respect to use of the lands above the base point, and such

violation shall continue for a period of 365 consecutive days

following delivery of written notice from the Owner requiring

compliance with the condition then being violated by the State,

the Owner shall have the absolute right to declare the dedication

to the State and the restrictive covenants made by the Owner in

this agreement to be terminated, and upon such declaration being

made in writing and delivered to the State, the dedication and the

restrictive covenants shall terminate and shall be of no further

force and effect whatsoever.

C.· The limitations 'an,I restrictions upon his' use of his

property in the northwest quarter of Section 27 and in the east

half of the nortlle.st quarter of Section 2A. Township 8 South,

_.._ ..

. 9-alll



Hange 14 East, S.H .• to .....hich t.he owner has 1,erein a'J reed , ahall

cont.inue in full force and effect until this 1\greement ia

terminated aa provided in aubsection B of this section 8,

( immediately above.

O. The State ahall have the right to enforce by injunction

c~npliance with any limitation, restric~ion or restrictive

covenant to which ~e Owner has herein agreed. No cause of action

for damages shall accrue to the State or to any third party

beneficiary by reason of the Owner's violation of any provision of

this agreement.

E. If this agreement shall be terminated as hereinbefore

provided, the Owner, immediately upon such termination, shall have

the right to resume full and complete use and control of his

property in the northwest quarter of Section 27 and in the east

half of the northeast quarter of Section 28, Township 8 South,

Range 14 East, a.M.

9. INDEMNIFIChTION

Uecause this agreement <.'Qntempliltes that the Owner shall not

have complete control over the use of the lands above the base

point, the State agrees to indemni fy and hoiti harmless the Owner

from all claims of every kin,1 and nature whatsoever made by any

person on account of injury or other damage arising out of the

negligent or otherwise wrongful acts or omissions of the State and

those of its employees actin9 within the course and scope of their

employment or duties whether arisin'] out of a governmental or

proprietary function, where the State, or liny governmental entity

involved in the wrongful acts or omissions, if a private person or

entity' would be liable for money damages under the laws of the

State of Idaho. To the extent allowed by law, the State agrses to



·defend the Owner in any action brought for any such cl~im, and

agrees to pay all re3son~ble attorney (e~s and costs, whether

incurred in court or out of court, necessary for the defense of

( any such claim.

10. CONDITIONS PRECEDENT

The parties ~cknowledge that the Owper intends to construct

and operate a hydrogeneration facility on the lands below the base

point, and intends to divert water from Box Canyon CreeK for use

in trout propagation facilities to be located in Blind Canyon. to

the sout~ of Box Canyon Creek, and that various permits, licenses,

easements and other forms of authorization are necessary for the

construction and operation of those facilities. Therefore, the

p~rties agree that this agreement shall not become effective until

the Owner shall have obtained all licenses, permits, easements,

rights of way, and other forms of authorization for activities or

rights to the use of the w~ter and lan.I, or renewals or extensions

thereof, required for the construction ann operation of the

hydrogeneration facility on the lands betow the base point and

required for the construction and operation of (a) diversion works

on Rox Canyon Creek, (b) a water transmission facility from.Box

Canyon Creek to Blind Canyon, (c) trout propagation facilities in

Blind Canyon. and (d) water discharge facilities from the Blind

Canyon trout propagation facilities into the SnaKe River.

11. GENERAL PROVISIONS

A. The aection headings in this agreement are intended for

convenience of reference, only. and are not intended to be uaed in

the interpretation or construction of this agreement.

a.: The parties to this agreement contemplate that they, and

any third party beneficiaries of this agreement, ahall be guided
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.by rules of re~.onableness and the spirit of cooperation in both

the p~rform1\nce of th1R ""9 ..cr.~nt ",n<1 l.h~ UAf! of t.he propiJrt.y

covered by this agreement.

C. The partieR acknowledge that it is their desire to

coordinate both the Owner's use and the State's use of lands under

this Agreement with other activities co~templated by the Owner on

other nearby lands~ as indicated in Section 10, above. In that

regard, the Idaho Department of Fish and Game has advised the

Owner that the Department will request that the Bureau of Land

Management of the United States Department of the Interior impose

a condition on any right of way granted pursuant.to the Owner's

application (Serial No. 1-2880, for a right of yay from Box Canyon

Creek to Blind Canyon) requiring that this Agreement become fully

effective before the Owner can make use of the right of way. The

parties further ~cknowledgc that the Idallo Oep~rtment of Fish and

Game deems itself obliqat.ed to request that certain conditions be

imposed by the Federal Energy Regulatory Commission in the

"ranting of any exemption or license for hydropower generation by

the Owner in Box C"nyon. an·l the parties "gree that they will

attempt to agree upon terms to be submitted to the Federal Energy

Regulatory Commission with respect to any such exemption or

license.

D. The covenants herein contained shall bind, and the

benefits and advantages hereof shall inure to, the parties hereto

~nd their respective heirs, personal representatives, successors

and assigns.



IN WITNESS WHEREOF, the Qwner hiSS hereunt.o 6ubscribed biB

name. Clod the Stllte has cauee.-1 its nanlf~ t.o hp. h~(,"f!unto subscribed

by. it. official. hereunto duly authorized, all ae of the day and

( year herein first above written •

••

res dent of
Lend COfta1ss1onera. and
of the State of Idaho

.r· ...... //.'
" .I'~' ( .-): (\.-:.( l)/'--
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\. -. ':" . '':'';~'.... '-./"".........

Secretary of the State of Idaho

COUNTEItSIC:NED:



. STI\TE Of' 101\110

COUNTY OF ADA

)
)6S.
)

(
On this &I.t-. day of H c,,-,;••J...\, 1983, before me, the'

undersigned, a notary public in and for said state, personally
appeared EARL H. H....ROY, known to me to be the person whose name 1s
subscribed to the within and foregoing instrument, and
acknowledged to me that he executed the same.

.N

IN WITNESS WHEREOF, I have bereunto.set my band and affixed
my official ••al, the day and year in this certificate firat above
",ri t ten. •

:

\

,.
I "(IItl ': C1 ....l'J eP,>

)
)ss.
)

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official seal, the day and yeAr in thi" certificate first above
written. /

( I .. . .'
U- // ---(.,<:'

./,.1'" £-~n./ ~ I. L ...~ry};~'"
/,./~otary Public for the ~te of Idaho
./ Residing at ldahc. City,Ad.

On this 16 day of Noverri?~r " 1983. be fore me. the
undersigned, a notary pUblic in and for s"id st"te, p~r~()n"lly

appea red ,lQI n y. i:Yrl"s • knQwn to me
to be the _ r~yemnr for the Sta te of IdahQ.
and acknowledged to me that he p.xecuted the foregoing instrument
for and on behalf of the said State of Idaho and said

Iloard Qf I..3nd CQnmissiQnf"Ci

COUNTY OF ....OA

STATE OF 10....HO



EXHIBIT IV
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Effects of This Preliminary 'eraita

UNITED STATES OP AMERICA
'EDERAL ENERGY REGULATOR1 COMMISSION

The purpose at any preli.inary per-it i. to ~aintain priority
of .pplication tor a licen.e during the t.ra of the p.~it while
the Penaitte. conduct. lnYe'tlgation, and '.cur•• data n.c•••• ry to
d.t.c.ln. the t.a.ibility of the proposed proj.ct and to prepare
an .cc.ptable application for lic.n... A pr.li~inary p.r.it do••
not authorize con.truction of any proj.ct York.. Thi. p.rNit do.s
rlquir. the P.r~itt•• to conduct c.rtain .tudie., but und.r conditions
which yill a••ur. that tho•••tudiaa Clu'e no significant adv.rs.
Inviron••ntal l~p.ct.. Por the•• rea.onl, the i •• uance of this
preli.inary per.it i. not a .ajor ,.d.ral action significantly
dtectil ~ the quality of the hu.an .nYironm.nt.

ORDER ISSUING PRELIMINARY PERMIT

(Issued rebruary 18, 1986)
. The Pee~ittee 1/ filed en application tor preli~inary permit

~",nder Section 4(fI ot the 'ederal Power Act (Act), 16 U.S.C. 791(tl,
tor the propo.ed weter power project, a. de.cribed in the attached
public notice.

Notic' ot the .pplication wa. pUbli.hed in .ccord.nce with
S.ction 4(t) of the Act and the Co-.i •• ion's r'9~1.tion•• All
prot •• t. thet have been tiled, NOtion. to interv.ne that have been
Qranted, tooethee with all co~~ent. tiled by r.der.l, St.te, .nd
loc.l eoencie. heve been tully con.idered in det.r~lnlno whether to
i"ue thi. per~it.

The named P.rmitt•• i. the only party entitled to the preference
and priority of .pplic.tion for lic.n•• afforded by this preliMinary
per~it. In ord.r to invoke this p.rMit-ba.ed priority and peefer.nc'
in any subsequent lic.nstno cONp.tition, th&~ rer,'tte.~
~ an application for lic.n.e •• the .ore-applicant, thereby
evid.ncing its int.nt tQ be the .ole licen.ee and hold all propri.
tary riohta n.c•••• ry for the con.truction, oper.tion .nd ..inten.nce
of the propo.ed proj.ct. Should any oth.r partie. int.nd to hold
during the terN of any licen.e i'.u.d .ny ot th••e proprietary
right. n.c•••ary tOr project purpo••• , they .u.t bl included ••
joint applicant. in any application for lic.n.e filed. In .uch In
inatance where part i •• other than the 'eraittaa ara added a. joint
applicant. for lic.n.e, the joint applic.tion viiI not be eligible
for .ny pe~mit-ba••d pe.ferenca or priority. City of raYlttlvill1
Public Works Commi •• ion, Project No. 3137, et a1., 'Oraar Detae-ining
Preference, Issuing Pr.li_inaey Per.it and DinYTng C~tino
Application- (16 PERC 161,209).

The Arlicles of this permit provide foe studi.s, in coor~ina

tion with the appropriate agencie., tQ addr ••• the technical,
economic, and envieonmental con.ideration. r.lat.li to the propo.eJ
project. Should the P.rmitt •• find tl. project to be fea.ibl. and
file. developm.nt .pplication, .11 in .. rest.d p.r.on. and .genci:.s
will be oiven notic. and haye an opportunity to r.view the applica
tion, present their COMN.nt. conc~rnino the project and the effect.
of it. construction and op.ration, .nd .eek to participate in the
peoceed i no.

For the purpo.e of a••uring the coop.ration re~uir.d by the
teems of the permit, a iiai.on offic.r .u.t be de.ignated to act
foe thlt Permittee in keepino appropriate ,.deral, State, and }. ~al
aqencl.a specifi.d In this per.it currently infor••d ahout th.
proyres. ot Inv68tigatlon. throughout the t.n. of the perMit. The
1iai.on officer muat cONmunicate with tho•• ag.ncie. within 60 day.
from the date of i'auance of this p.r~lt.

Project No. 9452-000
Anlt4 Xay Hardy, Berbera J. Harper

end Eeel M. Hardy

~ Any obj.ction. to i ••uanc. at the pe~it by com••ntinO partie.
or aoencie. were ba.ed upon i_pactl of lutur. con.truction .nd/or
Optr.tion ot the projtct, not upOn iMpact. a.aociated with the
.tudil' to be performed und.r the p.e-it.

Any concern. r.i.ed in the co...nt., prote.t., or .otion. to
intervene addre •• inO the pot.ntial .ff.ct. of actually con.tructino
end operating the propo••d project ar. not aftected hy the
i.au.nce of • prelimin.ry per.it.

!I In thi., -PerMitt •• - refer. to the applicant o~ applicant.
na~ed in the caption tor this proc.eding.

The Director order'l

(A) A prel imlnary perNit is luued to the Per.itUe for the
proposed project as d••cribed in the att.ch.d notice, fOr a p.riod
effective the firs~~nthin which thia per.it ia i.su.d,
and endino eltheE~'. . ~., ~uctlv. daU or on the date
that a development' cat on .ub.it~Jd by the Per.itt•• ha. b.en
accepted (or (llln9, whichever occur. first. Thia per.it i. aubject
to the term••nd conditIon' of the redlral Powee Act (Actl, which
Is Incorporat.d by ref.r.nce a. p.rt of this per.it, and lubj.ct to
the regulationa the COIftftl •• 10n i'lu•• under the provi.ions of the
Act.

DC-A-ll ~EO£BYElDJ
FEB 2R 1986



I EXHIBIT V

January 27, 1989

Ms. Lois D. Cashell
Acting Secretary
Federal Energy Regulatory Commission
825 N. Capitol Stree N.E.
MS 208 RB
Washington, D.C. 20426

Re: Project 9452-000-Idaho
Hardy Box Canyon Project
A Minor License Application less than 1.5 megawatts

Dear Ms. Cashell:

We are enclosing the original and 14 copies of a minor
license application for the proposed Hardy Box Canyon project
'9452. The application is submitted as completion of the
preliminary permit procedure.

~~
Vernon F. R enscroft

VFR: jb

Enclosures: Original application
14 copies
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August 9, 1988

Bingert Clark. l1aTTington. BeieL Christenson ~ Kaufman
Cf04,.,fIl'TE"'EO
LAWYER6~,.~

D. e.LAM CLAIlIli(
~ lilt. MAo" ZIOH
JA...... Q.-.mO--. ... CM"'_.,............_
""ANn ~,"""lWM"'"
~n"".Q~~
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Northwest Power Planning Council
851 S.W. 6th, ~uite 1100
Portland, Oregon 97204

Re: Idaho Protected Ar~as

Gentlemen:

I write as attorney for Anita Kay Hardy, Barbara J. Harker
and Earl M. Hardy, who own lands in Sections 27 and 28, Township 6
South, Range 14 East, Boise Meridian, in Gooding county, Idaho;
and who are the applicants for a proposed hydropower development
on Box Canyon Creek, Idaho, FERC Project No. 9452.

This letter constitutes my clients' protest against the
inclusion of Box Canyon and Box Canyon Creek within the protected
area designation which is to be considered by your Council at its
meeting this week. We learned just yesterday that a revised
recommendation for the inclusion of Box Canyon Creek had been
submitted to your Council, and, of necessity this protest will not
be as complete or precise as we would prefer. Accordingly, we ask
that the record be kept open for the submission of additional
information in support of the protest at a later date.

Box Canyon Creek has been the subject of consideration by the
State of Idaho for a number of years. In the 1970's the State
Legislature authorized a minimum stream application by the
Department of Parks and Recreation. In 1982, the Legislature
authorized an agreement with Mr. Hardy, which was completed in
1983, and imposed restrictive covenants on the use of the land in
the Box Canyon area, in exchange for certain concessions regarding
the minimum stream flow application and Mr. Hardy's proposal for a
hydroelectric project.

Additional reasons for this protest and for my clients'
request that Box Canyon Creek not be included in the protected
area designation are as follows:

EXHIBIT A
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Northwest Power Planning council
August 9, 1988
Page Two

1. The Bureau of Land Management (BLM) conducted lengthy
studies and investigations, and held public hearings, in
connection with a right of way application made by Mr. Hardy at a
point on Box Canyon Creek downstream from the proposed
hydroelectric site. A great deal of input from the public in
general and from interested state agencies, including the Idaho
Department of Fish and Game, was involved in the ELM's
consideration of the right of way application. The right of way
granted by the BLM requires a 75 c.f.s. bypass in Box canyon Creek
and requires that the restrictive covenants in the agreement with
the State of Idaho and several other restrictions be observed, all
designed for the protection of both aquatic and riparian habitat:·

2. The BLM also recuired that a fish ladder be installed at
the downstream diversion point. Previously, another trout
production facility had been installed upstream without a fish
ladder, and at the present time there is no means by which
anadromous or other fish can make their way upstream to the point
of the proposed hydroelectric site:

3. The proposed hydroelectric site is approximately 100 feet
downstream from the falls, which completely block further upstream
migration, and the hydroelectric project would have little or no
effect on upstream migration: .

4. There is no evidence that anadromous fish migrate to the
mouth of Box Canyon Creek:

5. The Idaho Water Resource Board, at the request of the BLM,
has filed an application for minimum- stream flow in Box Canyon
Creek below the proposed point of diversion for Mr. Hardy's trout
production facilities, that being the same point at which the 75
c.f.s. bypass is required:

6. The lands in the Box Canyon area owned by Mr. Hardy would
be managed by the Idaho Department of Parks and Recreation, or by
some other suitable entity, under the terms of the agreement
between Mr. Hardy and the State of Idaho:
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Northwest Power Planning Council
August 9, 1988
Page Three

7. A coordinate6 effort has been going on for several years
in an effort to preserve the portion of Box C~nyon and Box Canyon
Creek above the falls in their present condition, which is
relatively natural and pristine. The hydro~lectric facility bnd
the trout propagation facility have been an integral part of the
negotiations, and the agreement with the State of Idaho requires
that all necessary licenses, permits and other authorizations for
the hydroelectric facility and the trout propagation facility be
obtained by Mr. Hardy before the agreement becomes effective and
binds the land with the restrictive covenants, which are extremely
beneficial to the public in general. Mr. Hardy holds a permit with
priority earlier than the State's minimum flow application in the
upper portion of the canyon, and does not wish to develop trout
production facilities in the upper portion of the canyon, if the
other facilities can be approved and constructed. However-,-that
permit expires in January of 1990, and my clients are very much
concerned that the delay created by designation of Box Canyon
Creek as a protected area could very well leave Mr. Hardy no
development alternative other than the construction of trout
production facilities in the upper canyon. The balance is very
delicate and we ask your serious consideration of this matter in
order to afford the canyon and the stream far greater protection
than a protected area designation would provide.

A copy of the Agreement between tne State of Idaho and Mr.
Hardy is enclosed, and we request that it be made part of the
record in this matter. We earnestly urge that the Agreement be
considered carefully and that the points raised above also be
considered before any action is taken with respect to Box Canyon
Creek, and ultimately that a determination be made that Box Canyon
Creek should not be included within the protected areas of Idaho.

Thank you very much for your attention to this matter.

Yours very truly,

WFR:am
Enclosure
cc: Commissioner James A. Goller

Commissioner Robert Saxvik


